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Notice of Zoning Ordinance Request for Enforcement
Denial

4/9/2020

Charles and Charlene Nickson of 695 Old Post Road, Cotuit, MA and all persons having interest in
this notice C/O Attorney Paul Revere :

I am in receipt of a request for zoning enforcement dated January 17, 2020.  Your request is made
in accordance with M.G.L. c. 40A § 7 concerning the property referred in your letter as “waters off
of Cordwood Landing”. Please be advised that your request for enforcement is DENIED.

Summary of Request for Enforcement:

In your request for enforcement you allege that Beacon Marine Construction has moored a
“commercial barge and crane” in the waters off of Cordwood Landing and you allege that in doing
so they have violated the Town of Barnstable Zoning Ordinance sections 240-7.A and 240-14.A
respectively.  (Please reference follow-up email by you on March 5, 2020 and again on April 10,
2020.)

Your request specifically demands that “the Barnstable Building Department inform Beacon that it
cannot store its barge in a residential district in the Town of Barnstable”.

Summary of Reason(s) for Denial:

Your request for enforcement is denied in accordance with M.G.L. c. 40A § 7 for the following
reasons:

1. Your request is not enforceable as the claim being made is without merit.
a. The land below the mean low water mark belongs to the Commonwealth and is

beyond the jurisdiction of the building commissioner.
b. The waters in question are navigable tide-waters controlled exclusively by the

Commonwealth and the Federal Government, neither of which will countenance
any municipal interference through zoning, or otherwise, with public rights to free
navigation.

2. Your clients lack standing to request enforcement

Enclosed with this Notice of Denial for your convenience please find a legal opinion from
the Town Attorney’s office which was used in part for this determination.

If you have been aggrieved by this determination, you may file an appeal with the Town
Clerk as well as the Planning and Development Department of the Town Barnstable,

Town of Barnstable
Building Department Services

Brian Florence, CBO
Building Commissioner

200 Main Street,  Hyannis, MA 02601
www.town.barnstable.ma.us

Office: 508-862-4038 Fax: 508-790-6230
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specifying the ground thereof within thirty (30) days of the receipt of this notice in
accordance with Chapter 40A Section 15 of the Massachusetts General Laws.

Regards,

Brian Florence
Building Commissioner
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TOWN OF BARNSTABLE
LEGAL DEPARTMENT

367 MAIN STREET
HYANNIS, MA 02601

April 8, 2020

Mr. Paul Revere III
226 River View Lane
Centerville, MA 02632

Via email

Re: Beacon Marine Request for Enforcement

Dear Mr. Revere,

In response to your letter of January 17, 2020 to Harbormaster Daniel Horn who retired
in December 2019 and has been replaced by Harbormaster Derek Lawson on whose behalf I am
responding, I offer the following.

You request on behalf of your clients that the Harbormaster revoke a transfer of a
commercial mooring permit from Gilmore Marine to Beacon Marine. This transfer occurred in
2015 and has been subsequently renewed annually thereafter.

You have cited a number of Town regulations that you suggest support an argument that
the transfer was not in accordance with various sections of the Town’s mooring regulations. You
assert that the Gilmore mooring should instead have been returned to town inventory to be made
available to a waiting list for moorings in the relevant mooring field. For the reasons below, your
request is denied.

Factually, the mooring in question had been classified as a commercial mooring for at
least ten years prior to transfer to Beacon. The Chapter 91 Waterways Regulations appearing in
309 C.M.R. 9.07 (2) (a) (3) expressly allow for classification of moorings to accommodate vessel
types as commercial, or recreational/public, or private.

“9.07: Activities Subject to Annual Permit

(2) Annual Permits for Moorings, Floats and Rafts.
(a) The harbormaster or other local official shall provide a written procedure for
the fair and equitable assignment from a waiting list for use of vacant or new
moorings, floats or rafts held by bottom-anchor and ramps associated thereto.
Methods for mooring assignment which are appropriate include, but are not
limited to, one or more of the following:

1. date of application;
2. physical characteristics of vessels, e.g., size and type;
3. purpose of vessel use, e.g., commercial vs. recreational or public vs.
private.”
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Thus, even if the Gilmore Marine mooring had been surrendered to the Town, it would
only have been returned to the “Commercial” inventory of moorings and would not, under any
circumstances, have been available to anyone on the recreational/public or private mooring
waiting lists.

Secondly, the Harbormaster properly followed procedure by referring the requested
transfer to the Waterways Committee for its review and recommendation. The Waterways
Committee recommended approval of the transfer of the Gilmore permit to Beacon. The mooring
permit enabled an important and valued commercial service in the Three Bays area to continue
uninterrupted. Both businesses were and are known for the quality of their work and respect for
environmental considerations. The business gainfully employs a number of skilled workers in
year-round employment.

It is also worthy of mention that the Town’s regulation, Section 406-24, accords
significant deference to the Harbormaster’s judgment to deviate from the Town’s regulations if
deemed in the best interest of the Town.

§406-24

“The Harbormaster, using his/her discretion and after consultation with the Town
Manager and the Waterways Committee, may deviate from the regulations noted
above if deemed to be in the best interest of the Town of Barnstable.”

Thus, even if deviation from regulations was needed to accomplish the subject transfer,
the recommendation of the Waterways Committee to endorse the transfer would have supported
the Harbormaster’s discretion to approve the requested transfer. To be clear, the Harbormaster
did not need to and did not invoke this discretionary provision in this case but, had he done so,
that exercise of discretion would have been reasonable and endorsed.

Next, your clients lack standing to challenge the Gilmore – Beacon transfer. They have
not demonstrated that they have been prejudiced in any manner by the approval of the subject
license transfer. As such, they are not, and cannot have been, aggrieved by that approval.
Standing is an absolute prerequisite to the maintenance of a valid challenge to local action and
failure to demonstrate standing as a matter of law deprives a Court of jurisdiction to hear any
such challenge.

Finally, even assuming arguendo that your clients could have demonstrated standing to
challenge the transfer almost five years after the transfer of the mooring permit was approved
and completed, the 60-day statute of limitations imposed by G.L. c. 249, §4 to do so would have
expired in approximately February of 2016 and barred their challenge thereafter.

In conclusion, the transfer was proper and the routine renewals are proper.

In light of this analysis, the Town respectfully declines to revoke the mooring permit in
question.
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A separate letter from the Building Commissioner denying your request for zoning
enforcement will follow from him shortly.

Very truly yours,

/s/ Charles S. McLaughlin, Jr.

Charles S. McLaughlin, Jr.
Senior Town Attorney

cc: Mark Ells, Town Manager
M. Andrew Clyburn, Assistant Town Manager
Council Vice-President Jessica Rapp-Grasetti
Harbormaster Derek Lawson
Mass DEP
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June 9, 2020 

 

Paul Revere, III 
Law Offices of Paul Revere, III 
226 River View Lane 
Centerville, Massachusetts 02632 
                                                                                                                                                                         
RE:      695 Old Post Road, Cotuit 
 

Dear Mr. Revere: 

You have asked my opinion as to whether the mooring of a commercial barge with crane within the water 
view shed of the home owned by Charlene and Charles Nickson at 695 Old Post Road, Cotuit would 
negatively impact its value. In my opinion, the mooring of the barge in front of their home on a regular basis 
would result in the Nickson property having a lower market value than a similarly situated property that did 
not overlook the barge. 

I hold a real estate broker’s license issued by the Commonwealth of Massachusetts and am the co-founder of 
Robert Paul Properties. I have been licensed since 1982 and in 1994, with Robert Kinlin, I co-founded Kinlin 
Grover Real Estate which was acquired by GMAC several years later. My specialty is high-end residential real 
estate and I have sold numerous waterfront properties in the Three Bays area of Barnstable. I am familiar with 
the Nickson Property as I was a broker in the transaction when the Nickson's purchased the property in 2000 
for $1,600,000. I am familiar with the view of the barge and crane from the Nickson’s property. 

Numerous factors influence the value of a property including location, lot size, quality of home construction, 
setting and view. Based upon my experience listing and selling waterfront property in this area, and my 
knowledge of the barge and crane in close proximity to the Nickson property, it is my opinion that the barge 
and crane has a negative impact on the value of the property. 

You have asked me whether a property located near and overlooking a commercial barge would be less valuable 
than the same property which did not. The answer is yes. That is, if two residential properties are essentially 
equal on all factors except one property is located in close proximity to a commercial operation and overlooks 
that commercial operation, but the other does not, the property in close proximity will have a lesser value 
except in the rare circumstance when the residential property directly benefits from its proximity to the 
commercial use. 
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At the Nickson property, I am not aware of any benefit from proximity to the barge and crane and, therefore, 
it is my opinion that the mooring of the barge and crane reduces the value of their property. The reduction in 
value is difficult to quantify as there are few, if any, similar situations in the Town of Barnstable and neighboring 
towns. As such, an exact figure would require significant speculation. Further, if I was a listing agent for this 
property, I would likely include photographs or other indications that the crane was moored off of the property 
in any marketing materials to ensure that any buyer was aware of its proximity. 

 

Sincerely, 

 

 

Paul E. Grover 
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April 6, 2020

To: Brian Florence, Barnstable Building Commissioner

From: Karen Nober, Town Attorney
T. David Houghton, First Assistant
Charles S. McLaughlin, Jr., Senior Counsel

Re: Beacon Marine Construction, L.L.C. (“Beacon”) Mooring; Demand for Enforcement

Background:

In a letter to you dated January 17, 2020, Attorney Paul Revere asserted on behalf of his
clients, Charlene and Charles Nickson, owners of waterfront property at 695 Old Post Road,
Cotuit, that a barge and crane owned by Beacon is moored in an area of tide-waters (i.e., below
the mean low water mark) off of Cordwood Landing, Cotuit. The Nickson’s allege that the RF
zoning district extends southerly into Cotuit Bay from the upland and that the “storage” of this
obviously commercial equipment in an alleged RF residential zone is a violation of the
Barnstable zoning Ordinance. They demand that you undertake an enforcement action to abate
this alleged violation.

As more fully explained below, no such enforcement action should be undertaken
because,

1/ the Town’s zoning does not extend to the watersheet and submerged land below mean
low water, as is the case here, because that land is owned by the Commonwealth and is held in
trust for the Public Benefit,

2/ the Nickson’s have no standing to demand such enforcement, and,

3/ the waters in question are navigable tide-waters controlled exclusively by the
Commonwealth and the Federal Government, neither of which will countenance any municipal
interference through zoning, or otherwise, with public rights to free navigation.

Analysis:

Ownership of the seabed below mean low water:

The essence of the Nickson claim is that the town’s zoning extends below mean low
water and across the navigable tide-waters of the Town that are connected and open to the sea.
The claim is without merit. As explained in two Supreme Judicial Court cases and in one
Appeals Court decision discussed below, it is black letter law dating to the Colonial Ordinances
of 1647 that a Town’s ownership of lands and hence its zoning ends at the mean low water mark
of navigable tide-waters.
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In Boston Waterfront Development Corporation v. Commonwealth, 378 Mass. 629
(1979), the Supreme Judicial Court went to great lengths to explore the European and especially
the English history of public rights to navigation in salt waters connected to the sea and how
those rights were subsumed by the Commonwealth as eventual successor to the rights of the
English Crown. At issue in Boston Waterfront was the ownership of that portion of Boston’s
Lewis Wharf which had been constructed below the mean low water line into Boston Harbor.
Noting the importance of wharf development to the economic viability of the colonies and the
post-revolution states, the SJC quoted an 1850 State Senate report on the subject:

“By the law of all civilized Europe, before the feudal system obtained in England, there
was no such thing as property in tidal waters. Tide waters were res omnium, that is, they
were for the common use, like air and light … In England, the fiction of a fee in the
Crown, and the control of the trust in Parliament, we understand to have been a mode,
suited to the times and the genius of the feudal law, for insuring to the State the control
over tide-waters. The Commonwealth succeeds to this right of control.” 378 Mass., at
633.

“Land ownership in the colony was governed by the English Common Law, which our
ancestors brought with them, claiming it as their birthright. Owners of land bounded by
the sea or salt water ‘could not, by such boundary, hold any land below the ordinary low
water mark; for all the land below belonged of common right to the king.’” 378 Mass., at
634. Internal citations and quotations omitted.

Thus, the ultimate holding in Boston Waterfront was that any portion of Lewis Wharf
below the mean low water mark would need to be devoted to public use and, failing such
continuing public use by the owner of the wharf, title would revert to the Commonwealth.

In reference to this particular matter, Boston Waterfront makes clear that the Sovereign,
now the Commonwealth, owns the seabed below mean low water. See, also, Fafard v.
Conservation Commission of Barnstable, 432 Mass. 194 (2000), discussed immediately below.

Public Trust Rights:

Fafard is a seminal case quoted regularly for the proposition that a municipality may
adopt a general ordinance that is more restrictive than G.L. c. 131, §40 (the Massachusetts
Wetlands Protection Act) with respect to matters or projects within the jurisdiction of the
Conservation Commission. Barnstable had itself enacted a wetlands protection ordinance that
was stricter than G.L. c. 131, §40 and purported to protect, among other values, “public trust
rights in trust lands”.

The Fafard proposal to build a pier and dock extending into the Eel River in Osterville, a
salt water estuary located in the same general locale known as the Three Bays and less than one
mile from the Nickson property was presented to the Barnstable Conservation Commission.
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After hearing, the Commission issued a detailed decision which denied the Fafard application,
As reasons for denial, the Commission cited the interference that the large project would impose
on “recreational” values of navigation protected by the local ordinance as well as the fact that
the pier “would pose significant adverse impacts to … public trust rights.”

The Supreme Judicial Court first examined Barnstable’s attempt to exercise control and
judgement of the extent to which a project was consistent with “public trust rights”. The Court
concluded that the attempt was an improper claim of authority to administer public trust rights.
That authority rests solely in the Commonwealth unless it has been granted to the Town by the
Commonwealth or by an entity to which the Commonwealth has expressly delegated that
authority. Finding that no such power had been granted to the Town, it followed that the Town
did not have the authority to grant that power to its Conservation Commission. The Court noted,

“The Commonwealth, as successor to the colonial authorities, owns and controls
the lands seaward of the flats (i.e., below mean low water, ed.). These lands are
held in trust by the Commonwealth to preserve the general rights of the public.
‘The waters and the land under (waters) beyond the line of private ownership are
held by the State, both as owner of the fee and as the repository of sovereign
power, with a perfect right of control in the interest of the public. The
Commonwealth’s authority with respect to these lands, to which we refer today as
‘Commonwealth Tidelands’, is subject only to Federal Law1, the State
Constitution, and the State’s obligation as trustee.” (Interior citations omitted.)
432 Mass., at 198.

The Court struck the portion of the Barnstable ordinance that purported to exercise public
trust rights in the Tidelands. Nevertheless, the Court then held that the balance of the Barnstable
ordinance was valid and therefore sustained the Conservation Commission’s denial of
permission to build the dock and pier.

Zoning:

It is axiomatic that municipalities are a creature of and subject to the authority of the
Sovereign, here, the Commonwealth of Massachusetts. See Fafard, above. Because the
Commonwealth both owns the lands below mean low water and acts as trustee for the Public
Trust Rights in and to those lands, and because the Commonwealth has neither surrendered nor
assigned those rights to the Town, the Town has no authority to zone Commonwealth Tidelands
as this would interfere with powers reserved to the Commonwealth.

1 See Michaelson v. Silver Beach Ass’n, Inc., 342 Mass. 251, 253 (1961), where the Court noted,
“The right of the Legislature in these particulars has been treated as paramount to all private
rights, and subject only to the power of the Government of the United States to act in the interest
of interstate or foreign commerce”.
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This issue came before the Appeals Court of the Commonwealth six years ago in the
case of Zammito v. Board of Selectmen of Mashpee, a section 1:28 decision at 13-P-1710 (2014).
Zammito and others who owned waterfront property on Popponesset Bay objected to the Town’s
granting of a shellfish aquaculture license in the Bay, claiming that it was a commercial
enterprise that required review by the Cape Cod Commission and that, as a commercial
enterprise, it also violated the Town’s zoning by-law.

The Appeals Court ruled that, for reasons that need not be discussed here, aquaculture
was not an enterprise that would generate a mandatory referral to the Cape Cod Commission.
The ruling was essentially dispositive of the case.

However, the Appeals Court then addressed the zoning violation claim,

“We need not consider the plaintiffs’ additional claim – that the board’s granting
of the license was contrary to the local zoning by-law – as it was not argued in the
Superior Court. In any event, the claim is without merit. Reasonably construed,
the zoning by-law and official zoning map do not apply to the site of the project,
which is located beyond the extreme low water mark.”

In other words, the Appeals Court expressly recognized that a Town’s zoning does not,
because it cannot, control activity in Commonwealth Tidelands. The Beacon barge, crane, and
mooring occupy the watersheet at Cordwood Landing, as did the aquaculture project
infrastructure at issue in Zammito; both utilize the watersheet, an area reserved under the
Colonial Ordinances to the State for the purpose of protecting the public rights to fishing (i.e.
aquaculture, in Zammito) , fowling, and navigation (Nickson/Beacon). Any attempt to impose
zoning control on the navigable watersheet by excluding commercial uses would necessarily
conflict with the public right to navigate freely for every type of vessel, be they commercial,
recreational, or otherwise.

The Town simply has no authority to zone the property of the Commonwealth. In a recent
local and terrestrial example of this application, Cape Cod Community College in West
Barnstable launched a solar carport project a few years ago. The project was not well received by
the neighbors and by representatives of the Old King’s Highway Regional Historic District
Commission. Their protests were to no avail because the Commonwealth responded correctly
that neither the Town’s zoning ordinances nor the Town’s OKH regulations could legally dictate
to the Commonwealths the uses of its property.

Standing; Selective Enforcement:

The explanations above resolve the issue. However, it is worth noting a further bar to the
Nickson arguments is that they lack standing to bring this argument forward. A fundamental
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precept of zoning enforcement requires as a matter of law that the party claiming a right to
enforcement must show that they are specially and specifically affected by the alleged zoning
violation in a manner that is distinctly different from that of others in the same zoning district.
The Nickson’s cannot show this particularized damage from the alleged zoning violation. The
Nickson’s essentially assert an aesthetic grievance with the appearance of Beacon’s barge and
crane that, if true, would affect all waterfront neighbors who have a similar view. Their damage,
if a waterfront view can be described as damaging, is identical to that of others in the area and is
not particular to them. This type of undifferentiated claim is strongly disfavored by the Courts
and would result in a successful motion to dismiss the claim for lack of standing.

So, too, any successful attempt to bar “commercial” activity on this watersheet would
produce dramatic, unintended consequences for all commercial navigators. Fishing vessels, tow
boats, passenger launches, sight-seeing and other commercial vessels would be ensnared in the
anti-commercial crackdown. A failure to seek enforcement on these other clearly commercial
users would be a classic example of selective enforcement about which Beacon would
reasonably and loudly complain.

Conclusion

Commercial uses of the Commonwealth’s watersheet are classic examples of maritime
commerce which were highly encouraged and indeed vital to the growth of the Colonies and
later the New Republic. See the detailed recitation of the history of commercial use and
development in Boston Waterfront, cited above. These rights are jealously guarded and promoted
to this day as part of our cherished Federal and State maritime history.

Unfortunately, the Nickson claims run afoul of this history and must be rejected.
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Town of Barnstable
Planning and Development Department

Elizabeth Jenkins, Director

Staff Report
Appeal No. 2020-022 – Nickson

Appeal of Building Commissioners Decision

Date: June 25, 2020
To: Zoning Board of Appeals
From: Planning and Development Staff
Appellant: Charlene and Charles Nickson

695 Old Post Road, Cotuit, MA

Subject Property Address: Barge located in Cotuit Bay near Cordwood Landing
Assessor's Map/Parcel: n/a
Zoning: Residence F (RF)

Filed: May 8, 2020 Hearing: July 8, 2020 Decision Due: August 16, 2020

Copy of Notice
Charlene and Charles Nickson are appealing the decision of the Building Commissioner in denying a
request for enforcement action filed with the Town of Barnstable’s Building Commissioner in January,
2020.  The Appellants requested that the Building Commissioner require Beacon Marine Construction
LLC., to stop the storage of a commercial barge and crane on a mooring off Cordwood Landing in a
residentially zoned district.  The application indicates the approximate location of the barge and crane
are located adjacent to Cordwood Road on a mooring located in the Residence F (RF) Zoning
District.
Appeal
This matter involves an appeal of the denial of a request for enforcement filed with the Building
Commissioner in January 2020.  The Appellants requested that the Building Commissioner require
Beacon Marine Construction LLC to stop the storage of a commercial barge and crane on a mooring
off Cordwood Landing in a residentially zoned district.  The Building Commissioner denied the
request.  The Appellants are requesting the Board reverse the Commissioners April decision as the
area is residentially zoned and no provision of state or local law allows Beacon to store or maintain a
commercial barge in a residential district.

Background
The Appellants, Charlene and Charles Nickson, own the property located at 695 Old Post Road,
Cotuit, and immediately adjacent to Cordwood Landing.  Cordwood Landing is located at the foot of
Cordwood Road in the northern portions of Cotuit Bay and includes a mooring field.  The request for
enforcement explained that Beacon stored a commercial barge and crane off Cordwood Landing on a
mooring located in a residentially zoned district (RF).  The Towns zoning map shows that the RF
District extend into the waters of North Bay.  The Appellants stated the storage of commercial vehicles
is not an allowed use within the RF District and requested pursuant to Chapter 40A Section 7, that the
Building Commissioner enforce the Barnstable Zoning ordinance and prohibit Beacon from storing the
barge at this location.

On April 9, 2020 the Building Commissioner issued a denial for enforcement stating:

1. The request is not enforceable as the claim is without merit.
a. The land below the mean low water mark belongs to the Commonwealth and is beyond

the jurisdiction of the building commissioner.
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b. The waters in question are navigable tide-waters controlled exclusively by the
Commonwealth and the Federal Government, neither of which will countenance any
municipal interference through zoning, or otherwise, with public rights to free navigation.

2. The Appellants lack standing to request enforcement.

The denial also attached a legal opinion of the Town Attorney’s office to support the Building
Commissioners denial.

Procedural Review
This appeal was filed with the Town Clerk’s office on May 8, 2020 and the Planning and Development
Department, Zoning Board of Appeals office on May 11, 2020. It was filed within 30 days of the
denial to enforce zoning as required by MGL 40A.
The Board should note that there were no abutters within 300 feet to notify.

Findings
The Board should make findings when either voting to uphold or overrule the Building
Commissioner’s determination. It is the Board’s responsibility to determine if the Building
Commissioner properly determined that the Appellant’s use of the property violates the Zoning
Ordinance.
Should the Board with to uphold the Building Commissioner’s decision to deny enforcement, the
Board should consider the following findings:

The Board affirms the Building Commissioner’s finding that the request is not enforceable as the
claim is without merit. The request is not enforceable as the claim is without merit.

 The land below the mean low water mark belongs to the Commonwealth and is
beyond the jurisdiction of the building commissioner.

 The waters in question are navigable tide-waters controlled exclusively by the
Commonwealth and the Federal Government, neither of which will countenance any
municipal interference through zoning, or otherwise, with public rights to free
navigation.

 The Appellants lack standing to request enforcement.

Should the Board wish to overrule the Building Commissioner’s Decision, below are draft findings for
the Board’s potential consideration.

1. The Board finds the storage of a commercial barge and crane in a resident district violates
the Zoning Ordinance.

Procedural Information
Upon making findings, the Board may choose to vote to:

 Uphold or the Building Commissioner’s denial of enforcement action; or
 Overrule the Building Commissioner’s denial of enforcement action,

A vote of 4 members of the Board is required to overrule the Building Commissioner’s decision.

CC: Appellants (c/o Attorney Paul Revere)

Attachments: Application
Assessor’s aerial photo
Copy of Denial letter from Building Commissioner
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